Your Pastor Can and Should
Endorse a Godly Political Candidate

Individual Activity by Religious Leaders

The political campaign activity prohibition is not intended to restrict free expression on
political matters by leaders of churches or religious organizations speaking for themselves,
asindividuals. Nor are leaders prohibited from speaking about important issues of public
policy. However, for their organizations to remain tax exempt under IRC section
501(c)(3), religious leaders cannot make partisan comments in official organization
publications or at official church functions. To avoid potentia attribution of their
comments outside of church functions and publications, religious leaders who speak or
writein their individual capacity are encouraged to clearly indicate that their comments are
personal and not intended to represent the views of the organization. The following are
examples of situations involving endorsements by religious leaders. (See page 3)
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Jeopardizing Tax-Exempt Status

All IRC section 501(c)(3) organizations, including churches and religious organizations,
must abide by certain rules:

m they must not devote a substantial part of their activities to attempting to influence
legidlation,

m they must not participate in, or intervene in, any political campaign on behalf of (or in
opposition to) any candidate for public office, and

Substantial L obbying Activity
In general, no organization, including a church, may qualify for IRC section 501(c)(3)
status if a substantial part of its activities is attempting to influence legislation (commonly
known as lobbying). An IRC section 501(c)(3) organi zation may engage in some lobbying,
but too much lobbying activity risks loss of tax-exempt status. Legidation includes action
by Congress, any state legidature, any local council, or similar governing body, with
respect to acts, bills, resolutions, or similar items (such as legidative confirmation of
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appointive offices), or by the public in a referendum, ballot initiative, constitutional
amendment, or similar procedure. It does not include actions by executive, judicial, or
administrative bodies. A church or religious organization will be regarded as attempting to
influence legidation if it contacts, or urges the public to contact, members or employees of
a legidative body for the purpose of proposing, supporting, or opposing legidation, or if
the organization advocates the adoption or rejection of legislation. Churches and religious
organizations may, however, involve themselves in issues of public policy without the
activity being considered as lobbying. For example, churches may conduct educational
meetings, prepare and distribute educational materials, or otherwise consider public policy
Issues in an educational manner without jeopardizing their tax-exempt status.

Measuring L obbying Activity

Substantial part test. Whether a church’s or religious organization’s attempts to influence
legislation constitute a substantial part of its overal activities is determined on the basis of
al the pertinent facts and circumstances in each case. The IRS considers a variety of
factors, including the time devoted (by both compensated and volunteer workers) and the
expenditures devoted by the organization to the activity, when determining whether the
lobbying activity is substantial. Churches must use the substantial part test since they are
not eligible to use the expenditure test described in the next section.

Consequences of excessive lobbying activity.

Under the substantial part test, a church or religious organization that conducts excessive
lobbying activity in any taxable year may lose its tax-exempt status, resulting in all of its
Income being subject to tax. In addition, areligious organization is subject to an excise tax
egual to five percent of its lobbying expenditures for the year in which it ceases to qualify
for exemption. Further, a tax equal to five percent of the lobbying expenditures for the
year may be imposed against organization managers, jointly and severally, who agree to
the making of such expenditures knowing that the expenditures would likely result in loss
of tax-exempt status.

Expenditure test. Although churches are not €ligible, religious organizations may elect the
expenditure test under IRC section 501(h) as an alternative method for measuring lobbying
activity. Under the expenditure test, the extent of an organization’s lobbying activity will
not jeopardize its tax-exempt status, provided its expenditures, related to such activity, do
not normally exceed an amount specified in IRC section 4911. This limit is generaly
based upon the size of the organization and may not exceed $1,000,000. Religious
organizations electing to use the expenditure test must file IRS Form 5768,
Election/Revocation of Election by an Eligible IRC Section 501(c)(3) Organization To
Make Expenditures To Influence Legidation, at any time during the tax year for which it is
to be effective. The election remains in effect for succeeding years unless it is revoked by
the organization. Revocation of the election is effective beginning with the year following



the year in which the revocation is filed. Religious organizations may wish to consult their
tax advisors to determine their eligibility for, and the advisability of, electing the
expenditure test.
Consequences of excessive lobbying activity.

Under the expenditure test, a religious organization that engages in excessive lobbying
activity over afour-year period may lose its tax-exempt status, making al of its income for
that period subject to tax. Should the organization exceed its lobbying expenditure dollar
limit in aparticular year, it must pay an excise tax equal to 25 percent of the excess.

Political Campaign Activity

Under the Internal Revenue Code, all IRC section 501(c)(3) organizations, including
churches and religious organizations, are absolutely prohibited from directly or indirectly
participating in, or intervening in, any political campaign on behalf of (or in opposition to)
any candidate for elective public office. Contributions to political campaign funds or
public statements of position (verbal or written) made by or on behalf of the organization
in favor of or in opposition to any candidate for public office clearly violate the prohibition
against political campaign activity. Violation of this prohibition may result in denia or
revocation of tax-exempt status and the imposition of certain excise tax. Certain activities
or expenditures may not be prohibited depending on the facts and circumstances. For
example, certain voter education activities (including the presentation of public forums and
the publication of voter education guides) conducted in a non-partisan manner do not
constitute prohibited political campaign activity. In addition, other activities intended to
encourage people to participate in the electoral process, such as voter registration and get-
out-the-vote drives, would not constitute prohibited political campaign activity if
conducted in a non-partisan manner. On the other hand, voter education or registration
activities with evidence of bias that: (a) would favor one candidate over another; (b)
oppose a candidate in some manner; or (c) have the effect of favoring a candidate or group
of candidates, will constitute prohibited participation or intervention.

Individual Activity by Religious Leaders
The political campaign activity prohibition is not intended to restrict free expression on
political matters by leaders of churches or religious organizations speaking for themselves,
as individuals. Nor are leaders prohibited from speaking about important issues of public
policy. However, for their organizations to remain tax exempt under IRC section
501(c)(3), religious leaders cannot make partisan comments in official organization
publications or at official church functions. To avoid potentia attribution of their
comments outside of church functions and publications, religious leaders who speak or
writein their individual capacity are encouraged to clearly indicate that their comments are
personal and not intended to represent the views of the organization. The following are
examples of situations involving endorsements by religious leaders.



Example 1: Minister A is the minister of Church J and is well known in the community.
With their permission, Candidate T publishes a full-page ad in the local newspaper listing
five prominent ministers who have personally endorsed Candidate T, including Minister
A. Minister A isidentified in the ad as the minister of Church J. The ad states, “Titles and
affiliations of each individual are provided for identification purposes only.” Thead ispad
for by Candidate T's campaign committee. Since the ad was not paid for by Church J, the
ad is not otherwise in an officia publication of Church J, and the endorsement is made by
Minister A in a persona capacity, the ad does not constitute campaign intervention by
Church J.

Example 2: Minister B is the minister of Church K. Church K publishes a monthly church
newsletter that is distributed to all church members. In each issue, Minister B has a column
titled “My Views.” The month before the election, Minister B states in the “My Views’
column, “It is my persona opinion that Candidate U should be reelected.” For that one
issue, Minister B pays from his persona funds the portion of the cost of the newsletter
attributable to the “My Views’ column. Even though he paid part of the cost of the
newsletter, the newdetter is an official publication of the church. Since the endorsement
appeared in an officia publication of Church K, it constitutes campaign intervention
attributed to Church K.

Example 3: Minister C is the minister of Church L and is well known in the community.
Three weeks before the election, he attends a press conference at Candidate V's campaign
headquarters and states that Candidate V should be reelected. Minister C does not say heis
speaking on behalf of his church. His endorsement is reported on the front page of the
local newspaper and he is identified in the article as the minister of Church L. Since
Minister C did not make the endorsement at an official church function, in an officia
church publication or otherwise use the church’'s assets, and did not state that he was
speaking as a representative of Church L, his actions did not constitute campaign
Intervention attributable to Church L.

Example 4: Minister D is the minister of Church M. During regular services of Church M
shortly before the election, Minister D preached on a number of issues, including the
importance of voting in the upcoming election, and concludes by stating, “It is important
that you all do your duty in the election and vote for Candidate W.” Since Minister D’'s
remarks indicating support for Candidate W were made during an official church service,
they constitute political campaign intervention attributable to Church M.

Inviting a Candidate to Speak
Depending on the facts and circumstances, a church or religious organization may invite
political candidates to speak at its events without jeopardizing its tax-exempt status.
Political candidates may be invited in their capacity as candidates, or individually (not as a
candidate).



Speaking as a candidate.

Like any other IRC section 501(c)(3) organization, when a candidate is invited to speak at
a church or religious organization event as a political candidate, the church or religious
organi zation must take steps to ensure that:

m it provides an equal opportunity to the political candidates seeking the same office,

m it does not indicate any support of or opposition to the candidate (This should be stated
explicitly when the candidate is introduced and in communications concerning the
candidate' s attendance.), and

m no political fundraising occurs.

Equal opportunity to participate.

Like any other IRC section 501(c)(3) organization, in determining whether candidates are
given an equa opportunity to participate, a church or religious organization should
consider the nature of the event to which each candidate is invited, in addition to the
manner of presentation. For example, a church or religious organization that invites one
candidate to speak at its well attended annual banquet, but invites the opposing candidate
to speak at a sparsely attended general meeting, will likely be found to have violated the
political campaign prohibition, even if the manner of presentation for both speakers is
otherwise neutral.

Public forum.

Sometimes a church or religious organization invites severa candidates to speak at a
public forum. A public forum involving severa candidates for public office may qualify as
an exempt educational activity. However, if the forum is operated to show a bias for or
against any candidate, then the forum would be prohibited campaign activity, as it would
be considered intervention or participation in a politica campaign. When an organization
invites several candidates to speak at aforum, it should consider the following factors:

m whether questions for the candidate are prepared and presented by an independent
nonpartisan panel,

m Whether the topics discussed by the candidates cover a broad range of issues that the
candidates would address if elected to the office sought and are of interest to the public,

m whether each candidate is given an equa opportunity to present his or her views on the
Issues discussed,

m Whether the candidates are asked to agree or disagree with positions, agendas, platforms
or statements of the organization, and

m whether a moderator comments on the questions or otherwise implies approva or
disapproval of the candidates.

The following are two examples of situations where a church or religious organization
invites a candidate(s) to speak before the congregation.



Example 1. Minister E is the minister of Church N. In the month prior to the election,
Minister E invited the three Congressional candidates for the district in which Church N is
located to address the congregation, one each on three successive Sundays, as part of
regular worship services. Each candidate was given an equa opportunity to address and
field questions on awide variety of topics from the congregation. Minister E’s introduction
of each candidate included no comments on their qualifications or any indication of a
preference for any candidate. The actions do not constitute political campaign intervention
by Church N.

Example 2: Minister F is the minister of Church O. The Sunday before the November
election, Minister F invited Senate Candidate X to preach to her congregation during
worship services. During his remarks, Candidate X stated, “|I am asking not only for your
votes, but for your enthusiasm and dedication, for your willingness to go the extra mile to
get avery large turnout on Tuesday.” Minister F invited no other candidate to address her
congregation during the Senatorial campaign. Because these activities took place during
official church services, they are attributed to Church O. By selectively providing church
facilities to allow Candidate X to speak in support of his campaign, Church O’'s actions
congtitute political campaign intervention.

Speaking as a non-candidate.

Like any other IRC section 501(c)(3) organization, a church or religious organization may
invite political candidates (including church members) to speak in a non-candidate
capacity. For instance, a political candidate may be a public figure because he or she: (a)
currently holds, or formerly held, public office; (b) is considered an expert in a non-
political field; or (c) is a celebrity or has led a distinguished military, legal, or public
service career. When a candidate is invited to speak at an event in a non-candidate
capacity, it is not necessary for the church or religious organization to provide equal access
to al political candidates. However, the church or religious organization must ensure that:
m theindividua speaks only in a non-candidate capacity,

m neither the individual nor any representative of the church makes any mention of his or
her candidacy or the election, and

m NO campaign activity occurs in connection with the candidate’ s attendance. In addition,
the church or religious organization should clearly indicate the capacity in which the
candidate is appearing and should not mention the individual’s political candidacy or the
upcoming election in the communications announcing the candidate’s attendance at the
event. Below are examples of situations where a public official appears at a church or
religious organization in an official capacity, and not as a candidate.

Example 1. Church P islocated in the state capital. Minister G customarily acknowledges
the presence of any public officials present during services. During the state gubernatorial
race,Lieutenant Governor Y, a candidate, attended a Wednesday evening prayer servicein
the church. Minister G acknowledged the Lieutenant Governor’s presence in his customary
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manner, saying, “We are happy to have worshiping with us this evening Lieutenant
Governor Y.” Minister G made no reference in his welcome to the Lieutenant Governor’s
candidacy or the election. Minister G’s actions do not constitute political campaign
intervention by Church P.

Example 2. Minister H is the minister of Church Q. Church Q is building a community
center. Minister H invites Congressman Z, the representative for the district containing
Church Q, to attend the groundbreaking ceremony for the community center. Congressman
Z is running for reelection at the time. Minister H makes no reference in her introduction
to Congressman Z’s candidacy or the election. Congressman Z also makes no reference to
his candidacy or the election and does not do any fundraising while at Church Q. Church
Q has not intervened in apolitical campaign.

Voter Guides

Like other IRC section 501(c)(3) organizations, some churches and religious organizations
undertake voter education activities by distributing voter guides. Voter guides, generally,
are distributed during an election campaign and provide information on how all candidates
gand on various issues. These guides may be distributed with the purpose of educating
voters; however, they may not be used to attempt to favor or oppose candidates for public
elected office. A careful review of the following facts and circumstances may help
determine whether or not a church or religious organization’s publication or distribution of
voter guides constitutes prohibited political campaign activity:

m Whether the candidates’ positions are compared to the organization’ s position,

m whether the guide includes a broad range of issues that the candidates would address if
el ected to the office sought,

m Whether the description of issuesis neutral,

m Whether all candidates for an office are included, and

m Whether the descriptions of candidates’ positions are either:

- the candidates’ own words in response to questions, or

- aneutral, unbiased and complete compilation of al candidates’ positions.

The following are examples of situations where churches distribute voter guides.

Example 1: Church R distributes a voter guide prior to elections. The voter guide consists
of abrief statement from the candidates on each issue made in response to a questionnaire
sent to all candidates for governor of State |. The issues on the questionnaire cover a wide
variety of topics and were selected by Church R based solely on their importance and
interest to the electorate as a whole. Neither the questionnaire nor the voter guide, through
their content or structure, indicate a bias or preference for any candidate or group of
candidates. Church R is not participating or intervening in a political campaign.



Example 2: Church S distributes a voter guide during an election campaign. The voter
guide is prepared using the responses of candidates to a questionnaire sent to candidates
for maor public offices. Although the questionnaire covers a wide range of topics, the
wording of the questions evidences a bias on certain issues. By using a questionnaire
structured in thisway, Church Sis participating or intervening in a political campaign.

Business Activity

The question of whether an activity constitutes participation or intervention in a politica
campaign may also arise in the context of a business activity of the church or religious
organization, such as the selling or renting of mailing lists, the leasing of office space, or
the acceptance of paid political advertising. (The tax treatment of income from such
unrelated business activities follows.) In this context, some of the factors to be considered
in determining whether the church or religious organization has engaged in prohibited
political campaign activity include the following:

m Whether the good, service, or facility is available to the candidates on an equal basis,

m Whether the good, service, or facility is available only to candidates and not to the
genera public,

m Whether the fees charged are at the organization’s customary and usual rates, and

m Whether the activity is an ongoing activity of the organization or whether it is conducted
only for the candidate.

Consequences of Political Campaign Activity

When it participates in politica campaign activity, a church or religious organization
jeopardizes both its tax-exempt status under IRC section 501(c)(3) and its digibility to
receive tax-deductible contributions. In addition, it may become subject to an excise tax on
its political expenditures. This excise tax may be imposed in addition to revocation, or it
may be imposed instead of revocation. Also, the church or religious organization should
correct the violation.

Excise tax. An initia tax is imposed on an organization at the rate of 10 percent of the
political expenditures. Also, atax at the rate of 2.5 percent of the expenditures is imposed
against the organization managers (jointly and severally) who, without reasonable cause,
agreed to the expenditures knowing they were political expenditures. The tax on
management may not exceed $5,000 with respect to any one expenditure. In any case in
which an initial tax is imposed against an organization, and the expenditures are not
corrected within the period allowed by law, an additional tax equal to 100 percent of the
expenditures is imposed against the organization. In that case, an additiona tax is also
imposed against the organization managers (jointly and severally) who refused to agree to
make the correction. The additional tax on management is equal to 50 percent of the
expenditures and may not exceed $10,000 with respect to any one expenditure.



Correction. Correction of a political expenditure requires the recovery of the expenditure,
to the extent possible, and establishment of safeguards to prevent future political
expenditures. Please note that a church or religious organization that engages in any
political campaign activity also needs to determine whether it is in compliance with the
appropriate federal, state or local election laws, as these may differ from the requirements
under IRC section 501(c)(3).

The Full IRS Publication:
WWW.ir s.gov/publ/ir s-pdf/p1828.pdf
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www.aclj.org

For Candidate Information and Political | ssues Contact:
www.focusaction.org
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